
Absenteeism

Depression

The common cold / flu

Back pain

Severe headaches / migraine

Diabetes

Allergies

Glandular fever / chronic fatigue etc.

Slower recovery time of employees due to potential exacerbation

of illness, injury or incapacity;

Risks to other employees in the workplace who may also become

sick due to contagious conditions, resulting in more absenteeism

and presenteeism; and

risk of contamination of clients/customers and products

(particularly food products) harming reputation

WHAT IS ABSENTEEISM?

 

Absenteeism refers to circumstances in which an employee is

absent from work on personal/carer's leave on a frequent basis.

 

Absenteeism is a problem for organisations because they have to

arrange for the work of the absent worker to be done by others. 

This might involve rearranging the workloads of employees, which

may cause some employees to experience excessive workloads. 

Alternatively the work is not undertaken with potential adverse

effects on the business.

 

Employees who take illegitimate sick days can also lower morale

amongst other employees.

 

WHAT IS PRESENTEEISM?

 

Research indicates that 'presenteeism' (a practice whereby

employees show up to work whilst sick) is nearly four times more

common than absenteeism, and accounts for far greater

productivity losses to employers than absenteeism alone. 

 

Common presenteeism conditions include:

 

Some of these will which are often difficult to detect, but have

significant effects on a workers ability to perform at work.

 

Besides losses in productivity, presenteeism has additional hidden

costs to employers which include:
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the way an employee takes personal/carer’s leave

Example: An employee receives a warning for contravening enterprise agreement requirements

regarding notification of and evidence for sick leave absences

the condition for exercising the right to take the leave did not exist

Example: An employee takes a ‘sickie’ to go surfing.

the employee is not cooperating with the employer’s efforts to meet its legal obligations in relation to flexible

working arrangements, work health and safety, and disability

Example: the employee absent from work because of a chronic disability refuses to meet with the

employer to discuss options for a return to work

the employee being unable to meet the inherent requirements of their job with or without reasonable

support from the employer

Example: the employee is incapable of performing the heavy lifting required of a job and the best

available medical advice suggests there is no reasonable adjustments which can be made to permit the

employee to meet this requirement.

Ensure these requirements are communicated in clear and concise terms.

Only require an employee taking sick leave to provide certain kind of medical evidence and/or provide it

in particular circumstances, if reasonable.

Be consistent in enforcing the requirements

Follow established disciplinary processes

Never allow the disciplinary matter to become mixed up with doubt about whether the sick or carer’s

leave is legitimate

Give an employee a chance to explain why she/he failed to meet the requirement and take this into

account before implementing any action

LAWFUL DISCIPLINE AND TERMINATION FOR ABSENTEEISM

 

If an employee is exercising a right to take paid personal/carer’s leave or unpaid carer’s leave the employee will

have a protection under Part 3-1 of the FW Act from being subject to adverse action from their employer.

 

The protection in s 340(1) prevents the employer from taking adverse action against the employee because he or

she is exercising the right or intending to exercise the right.

Contravention of this provision will expose the employer to civil liability as well as a general protections claim. 

 

Adverse action refers to any conduct subjecting the employee to a detriment or disadvantage. It includes

dismissal, disciplinary measures, loss of job benefits or even subjecting the employee to ridicule because they

are absent on sick leave.

 

However an employer will not contravene s 340(1) if it disciplines an employee or otherwise takes adverse

action because of:

 

If an employer takes adverse action for any of these reasons and the employee (or a Fair Work inspector or

union) alleges the action is in fact taken because the employee was exercising a right to take paid

personal/carer’s leave or unpaid carer’s leave, the employer will have the onus to prove the action was not

taken for this reason.

 

Let’s look at how this can be made easier for the employer to prove in each of the above situations;

 

(a) Non-compliance with notice and evidence requirements
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Only challenge a medical certificate if there is clear evidence pointing to the employee being fit for work

at times when the doctor has said otherwise.

Don’t be a bush doctor. If there is good grounds for doubt, insist on another medical opinion or ask the

employee to substantiate the absence.

Remember just because an employee who absent is on Facebook, shopping or going to the movies they

can still be unfit for work.

If you can’t prove the employee was fit for work when he/she claimed otherwise, drop the matter as a

disciplinary matter. However you can still initiate a discussion with the employee to remind them of the

potential implications for their employment if personal/carer’s leave is taken in circumstances where an

entitlement does not arise.

You cannot ignore medical certificates provided by registered practitioners. If an employee provides you

with a proper medical certificate, you must accept it as evidence of their illness unless you have good

grounds for doubting the accuracy of the certificate.

You cannot just assume an employee has abandoned their employment if they haven’t been at work.

You must take steps to make contact with them before moving to the conclusion of abandonment.

If you know why the employee has not been at work and know the employee does not want their

employment to end, you cannot treat their employment as being abandoned. If you treat their employment

as having ended in this case, you will in fact be dismissing the employee.

(b) Condition for entitlement is not met

 

 

ABANDONMENT OF EMPLOYMENT

 

Abandonment refers to a situation where an employee acts in a way to cause an employer to reasonably

assume they are walking away from or “abandoning” their employment. In this situation the employer can

assume the employee has brought their employment to an immediate end.

 

Treating an employment relationship as having ended for abandonment is different to dismissing an employee

because their absence from work is not authorised. In the former case, it is the employee who initiates the

termination of employment. In the latter case it is the employer who has brought the employment to an end.

 

Generally speaking, courts and tribunals take a strict view in favour of employees on this question and

employers should take particular note of the following:
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