
Employment
Contracts -
FAQ's

modern awards 

the National Employment Standards (NES) 

the national minimum wage orders made by the Fair Work

Commission.

Q. DOES A CONTRACT OF EMPLOYMENT NEED TO BE IN

WRITING?

No. An employment contract need not be in writing. In fact, many

employment contracts are informal and readily inferred from the

fact that someone performs work for another party, and that other

party pays the worker. 

 

However, it is beneficial to have the terms of an employment

relationship written downs clearly in a formal employment

contract in case there is any dispute over the terms in the future.

 

Q. CAN I STOP AN EX-EMPLOYEE WORKING FOR MY

COMPETITORS?

Generally, it will depend on the circumstances in which you wish to

impose the post-employment restraint having regard to the

reasonableness of imposing such a restriction. 

 

Employers commonly seek to protect their business interests by

including restraint of trade clause in their employment contracts,

however, these may not always be enforceable.

 

Q. WHEN DOES THE FW ACT APPLY TO MY BUSINESS?

For the vast majority of Australian private sector employers and a

substantial proportion of public sector employers, the safety net is

primarily regulated by the FW Act. 

 

The only exception is in Western Australia, where employers who

are not constitutional corporations will still be subject to State

awards and the Minimum Conditions of Employment Act 1993

(WA). 

 

Q. WHAT IS THE STATUTORY SAFETY NET?

The statutory safety net applies to national workplace relations

system employees/employers and comprises: 
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To be covered by a modern award, an employer needs to be a National System Employer. After this is

established, award coverage is usually determined by looking at the following: 

Definitions and interpretation clauses – this will have a definition of the industry the award is to cover and

may help in determining whether the award is applicable to the employee 

Coverage clauses – generally relates to the industry which the award covers, e.g. the retail industry, and may

exclude some occupations specifically 

Classifications clauses – generally this will list the duties performed by employees covered by the award at

different levels 

Q. WHAT IS A MODERN AWARD?

Modern awards are legal instruments which set out minimum conditions of employment for industries and

occupations and regulate how employers and employees interact. Specifically, an award will cover certain

entitlements such as rates of pay, overtime, penalty rates and allowances. Modern award conditions of

employment are designed to apply on top of the National Employment Standards.

 

Q. HOW DO I KNOW IF MY EMPLOYEES ARE COVERED BY A MODERN AWARD? 

 

Q. CAN I MAKE A CHANGE TO MY EMPLOYEE'S CONTRACT OF EMPLOYMENT WITHOUT ASKING THEM?

As a matter of best practice, you should consult with your employees before making any changes to their

working arrangements. There may be some changes which are within managerial prerogative (and therefore

inside the scope of the employment relationship) to change without the consent of employees, however, this

may not always be the case and consultation is generally required and recommended. Employers need to

consider the likelihood of employees agreeing to the particular change being made (i.e. consent) and determine

how to go about approaching this with employees. Aside from best practice, Consultation may also be a

requirement of an industrial instrument applying to the employee, such as a modern award or enterprise

agreement and employees can make claims against their employer if consent is not given first. 

 

Q. WE ARE CONSIDERING REDUCING HOURS OF A CASUAL EMPLOYEE THAT HAS BEEN WITH OUR

ORGANISATION FOR A NUMBER OF YEARS. DUE TO THEIR LENGTH OF SERVICE WITH OUR

ORGANISATION, WHAT ARE THE RISKS ASSOCIATED WITH DOING THIS? 

If the employee is a true casual, i.e. they are paid casual loading and do not accrue leave you can generally vary

their hours to suit the needs of the business with little risk. It is possible however; if this employee has had

reasonably predictable hours of work and has an expectation of ongoing employment that they could argue

that their regular working hours have become a term of their contract. If this were the case you would require

their consent to reduce their hours of work. 

 

If you made a unilateral decision to reduce their hours you may expose your business to a claim for unfair

dismissal based on what is known as a 'constructive dismissal' (i.e. you have not dismissed them but you have

put them in a position that gives them no option but to resign). If the employee is award covered you would also

need to ensure that you comply with the award requirements for consultation with employees.

 

Q. MY CONTRACT ALLOWS FOR FOUR WEEKS OF ANNUAL LEAVE PER YEAR, DO I HAVE TO APPROVE

THIS LEAVE?

Most employment contracts should provide a condition that leave is subject to approval. Provided an employee

has a positive leave balance, employers and employees must agree on a mutually convenient time for an

employee to take leave. Employers can generally refuse to approve leave (and this is usually done so on the

grounds of imposing particular strain on an employer's business if the leave were to be approved), however,

employers do need to be careful when deciding whether to approve or deny leave applications and ensure that

reasons are provided to employees.
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