
Flexibility
Agreement

The employee is an existing employee (an employer cannot offer
employment to a prospective employee on condition that
he/she make a flexibility agreement).
The employer and the employee are covered by a modern award.

The employer and the employee are not covered by an enterprise

agreement.

The employer and the employee have agreed to vary an award

provision dealing with working hours, overtime rates, penalty

rates, allowances or leave loading to meet the genuine individual

needs of the employer and the employee.

The employer and the employee have genuinely made the

agreement without coercion or duress.

The agreement will result in the employee being better off

overall than the employee would have been if no agreement had

been agreed to.

The agreement is in writing.

An Individual Flexibility Agreement (IFA) is a written agreement

used by an employer and employee to change the effect of certain

clauses in their award or registered agreement. It is used to make

alternative arrangements that suit the needs of the employer and

employee.

 

An IFA can’t be used to reduce or remove an employee’s

entitlements.

 

An employer has to make sure that the employee is better off

overall with the IFA than without it compared to their award or

registered agreement at the time the IFA was made. To do this they

should look at the financial and non-financial benefits for the

employee, as well as the employee’s personal circumstances.

 

An IFA can be made at any time after the employee has started
working for the employer.
 

Both parties must genuinely agree to an IFA.  An employee can’t be

forced to sign an IFA to get a job. An employee’s right to refuse to

agree to an IFA is protected by their general protections. This means

that they can’t be discriminated against or treated adversely for

refusing to agree to one.

 

Below is a guide as to what should be included in such an

agreement:
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The agreement names the parties to the agreement.

The agreement is signed by the employer and the individual employee and, if the employee is under 18 years

of age, the employee’s parent or guardian.

The agreement states each term of the award that the employer and the employee have agreed to vary.

The agreement details how the application of each term has been varied by agreement between the

employer and individual employee.

The agreement details how the agreement results in the employee being better off overall in relation to the

employee’s terms and conditions of employment.

The agreement states the date the agreement commences to operate.

The employer has given the employee a copy of the agreement and kept it as a time and wages record.

The agreement must not require the approval or consent of a person other than the employer and the

employee (except his/her parent/guardian if under 18).

An employer seeking to enter into an agreement must provide a written proposal to the employee. Where

the employee’s understanding of written English is limited the employer must take measures, including

translation into an appropriate language, to ensure the employee understands the proposal.

The agreement may be terminated by the employer or the employee giving 4 weeks’ notice of termination, in

writing, to the other party and the agreement ceasing to operate at the end of the notice period, or at any

time, by written agreement between the employer and the employee.

 

If an IFA is not made properly, the terms of the IFA still continue to govern the employee’s terms of

employment as if it was made properly. This ensures that employees keep any benefits to which they are

entitled to under the IFA. However, an employee can terminate an IFA if they believe they are being
disadvantaged. The employee may be able to take action for compensation and penalties in that case.
 

If an employer fails to ensure that an IFA is properly made in accordance with the FW Act, they may be
liable to a penalty of up to $10,800 for an individual or $54,000 if the employer is a body corporate.
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