
Taking of
Leave
Under the FW Act National Employment Standards (NES) and

Minimum Conditions of Employment WA there are a number of

leave entitlements that employers and employees should be aware

of. These include:

 

Annual leave
The FW Act NES and Minimum Conditions of Employment WA

provides for an entitlement for full-time and part-time employees to

accrue paid annual leave based on 4 weeks per year service. 

 

Shift workers are entitled to 5 weeks’ paid annual leave per year of

service. A shift worker is an employee described or defined as such

by an applicable modern award or enterprise agreement. If the

employee is award/agreement free, he/she will be a shift worker if

employed in an enterprise in which shifts are continuously rostered

24 hours a day, 7 days a week and the employee is regularly

rostered to work those shifts and regularly works weekends and

public holidays.

 

If a public holiday falls within a period of annual leave, that day is

not a day of annual leave.

 

Unused annual leave is cumulative and paid out on termination of

employment.

 

 

Q.  AN EMPLOYEE WANTS TO TAKE A PERIOD OF UNPAID

LEAVE TO GO ON A HOLIDAY BUT THEY HAVE NOT ACCRUED

SUFFICIENT ANNUAL LEAVE.  DO I HAVE TO APPROVE THIS?

WHAT DO I DO IF THE EMPLOYEE SAYS THEY ARE GOING

ANYWAY?

You do not have to approve unpaid leave to take a holiday.  If the

employee threatens to take the leave anyway, you can warn the

employee that you will terminate their employment if they take an

unauthorised absence from work.

 

You could offer unpaid leave or to advance them paid annual leave

on condition that they authorise you to deduct the amount

advanced from any amounts otherwise owing to the employee if

their employment ends before accruing the amount of leave

advanced.
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overtime rates

penalties

allowances

bonuses.

Q. THE EMPLOYEE RECENTLY GOT A PAY INCREASE, HOW DO I PAY THEIR LEAVE ACCRUED ON THEIR

OLD RATE OF PAY?

Annual leave is paid at the employee's current base pay rate for all hours of leave taken, not including extra

payments such as:

Depending on the applicable Award or Agreement an employee may also be entitled to Leave Loading which is

currently 17.5% of their current base rate of pay.

 

Personal / Carers Leave
The FW Act NES and Minimum Conditions of Employment WA provides an entitlement for full-time and part-

time employees to accrue paid/personal carer’s leave based on 10 days per year of service.

 

Personal leave can be taken as either sick leave or carer’s leave (to provide care or support to a member of the

employee’s immediate family or member of the employee’s household who requires care or support because of

personal illness or personal injury affecting the member, or an unexpected emergency affecting the member).

 

Payment for personal/carer’s leave is at the employee’s base rate of pay for the employee’s ordinary hours of

work in the period taken.

 

Unused personal/carer’s leave is not paid out on termination of employment.

 

If a public holiday falls within a period of personal/carer’s leave, that day is not a day of personal carer’s leave.

 

Q. AN EMPLOYEE HAS PROVIDED A MEDICAL CERTIFICATE FOR AN ABSENCE BEFORE MELBOURNE CUP

HOLIDAY.  I SUSPECT THAT THE EMPLOYEE WAS FIT FOR WORK THAT DAY.  THE CERTIFICATE DOES

NOT DESCRIBE THE EMPLOYEE'S ILLNESS.  WHAT CAN I DO?

There is little you can do without concrete evidence that suggests the employee was fit for work.

 

Q. CAN I WITHHOLD SICK LEAVE PAY UNTIL A MEDICAL CERTIFICATE IS PROVIDED?

You can only require a medical certificate as a condition for payment if it is reasonable.  It will generally be

reasonable when the period of sick leave is 2 or more consecutive working days, or where there is a pattern of

taking sick leave days before or after weekends of public holidays.  Generally, however, you cannot withhold

sick leave pay for one-off days because a medical certificate has not been provided.

 

Compassionate leave
Under the FW Act NES and Minimum Conditions of Employment WA an employee is entitled to at least 2 day’s

compassionate leave for each occasion that a member of their immediate family or household passes away or

suffers a serious injury or illness. The employee must provide the employer with notice of the expected period

of leave as soon as practicable. The employer may also request that reasonable evidence be provided that the

employee is taking the compassionate leave for a permissible reason.

 

Parental leave
FW Act parental leave provisions apply to all full-time, part-time and eligible casual employees. Eligible casuals

are those with at least 12 months’ regular, systematic and continuous service with the employer and with a

reasonable expectation of ongoing employment on the same basis.

 

An employee is eligible to take parental leave associated with the birth of his/her child (or his/her partner’s

child) or the placement of a child for adoption, if the employee has (or will have) a responsibility for the care of

that child.
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Q. I PREFER MY CONTRACTED PARENTAL LEAVE EMPLOYEE TO THE EMPLOYEE WHO IS ON LEAVE. DO

I HAVE TO LET THEM RETURN TO THEIR OLD JOB?

When parental leave ends an employee is entitled to return to the position he/she held before commencing

leave. If that position no longer exists, the employee is entitled to return to an available position at an

equivalent level or similar nature and pay to the former position.

 

Q. WE HAVE AN EMPLOYEE WHO HAS BEEN WORKING FOR US FOR LESS THAN 12 MONTHS AND THEY

HAVE JUST ADVISED THEY ARE PREGNANT. ARE THEY ENTITLED TO UNPAID PARENTAL LEAVE? IF

NOT, WHAT ARE THEY ENTITLED TO?

Under the FW Act, employees who have not completed 12 months continuous service with their employer are

not entitled to take a period of unpaid parental leave. Despite this, State and Federal discrimination legislation

still applies to protect employees from being discriminated against on the basis of pregnancy.  These laws would

require you to accommodate the employee's pregnancy as far as it is reasonable. Ordinarily it would not be

reasonable for you to provide an employee an extended period of leave after the birth.

Given the above, we would recommend sitting down with the employee to discuss possible alternatives to

unpaid parental leave such as an agreed period of unpaid leave for a set period, or for the employee to take any

accrued annual leave and/or personal leave.

 

Q. A PREGNANT EMPLOYEE HAS PROVIDED A MEDICAL CERTIFICATE STATING THAT SHE IS FIT FOR

WORK, BUT ON RESTRICTED DUTIES. THE MEDICAL CERTIFICATE IS NOT CLEAR ENOUGH ON WHAT

DUTIES THE EMPLOYEE CAN PERFORM, CAN I GO BACK TO THE MEDICAL PRACTITIONER AND ASK FOR

MORE INFORMATION?

Yes. You should request the employee return to their doctor and provide them with a list of the duties inherent

to the job so that the doctor can assess the risks to the employee and her unborn child's health.

 

 

 

Long service leave
Long service leave entitlements will vary from state to state depending on the legislation in place.

In WA an employee is entitled to take 8 2⁄3 weeks of paid leave after 10 years of continuous service. For every

five years of continuous service after this initial 10 years, employees are entitled to another 4 1⁄3 weeks of paid

leave. Employees are entitled to a proportionate entitlement on termination after seven years of continuous

service.

 

Part time employees

A part time employee accrues long service leave pro rata on a weekly basis. The accrual of long service leave

will vary with the number of hours that a part time employee works.

 

Casual employees

A casual employee is entitled to long service leave on a pro rata basis.

 

Public holidays
The FW Act and State and territory legislation provides for at least 10 public holidays each year. Employees are

entitled to take those holidays without loss of pay. Employers may reasonable require work on public holidays.

Modern awards and enterprise agreements will typically require payment of a public holiday loading.
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Community service leave
Community service leave is an entitlement to be absent from employment when engaging in eligible

community service activity.

 

Defence services leave
Defence services leave refers to leave sought by employees who are members of the Defence Reserve to attend

military training. It also refers to leave for employees and other members of the public if called upon to

undertake Defence Reserve duties in “times of exceptional need”.
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